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it had power to reopen the matter. It did so and its action in
that respect 1s not open to question here. However stringent
may be the practice in refusmg to reconsider what has been
done, 1t still 1s but practice, not want of jurisdiction, that makes
the rule.

The plantiff m error does not argue the merits of the order
of the Circuit Court. Assuming that they, aswell as the jurs-
diction of the court to make the order, are open here, we see
no sufficient reason for disturbing the decision. The"Circuit
Court was warranted by the affidavits-before it in finding that
the defendant was domng no busmess and had-no property m.
the State of New York, and that the service on a director
casually within the State for a few days was bad. Conley v
Mathieson Alkali Works, 190 U. 8. 406, Geer v Mathieson
Alkali Works, 190 U 8. 428. The arguments do not seem to
us to need to be noticed n greater detail.

Judgment affirined.
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A Federal court 1s not required to give a judgment mn a state court any
greater weight than 1s awarded to it mn the courts of the State in which
it was rendered. As it 1s the settled rule in Kentucky that an.adjudica-
tion 1 a suit for taxes 1s not an estoppel between the parties as to tuxes
of any other year, even though such adjudication mvolves the finding
of an exemption by contract, not only us to taxes mvolved n the suit
but also as to all taxes that might be levied under the contract, the
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Federal courts will not enjomn the collection of taxes for subsequent
years on the ground that theirr nvalidity was adjudicated by such a
judgment.

The statute of Kentucky of March 21, 1900, taxing shares of national
banks, from the years 1893 to 1900 and thereafter held, void and m
conflict with § 5219, Rev. Stat., as to those portions which are retrbactive
as imposing 2 burden on the bank not borne by other moneyed corpora-
tions of the State, and valid and not m conflict with § 5219 as to taxes
mposed thereafter.

A difference 1n methods 1 assessing shares of national banks from that of
taxing state banks does not necessarily amount to a discrimination,
rendening the act invalid under § 5219, and justify the judicial mnter-
ference of courts for the protection of the shareholders, unless it appears
that the difference i méthod actually results 1 imposing a greater
burden on the national banks than 1s imposed on other moneyed capital
m the State.

THIS case was here upon a former appeal, which was dis-
mussed for want of final decree in the court below Cowvington
v Cownngton First Natwonal Bank, 185 U 8. 270.

The ongmal action was brought to enjoin the assessment or
collection of taxes on certam shares of capital stock of the
First National Bank of Covington for the years from 1893
to 1900, mclusive, and to enjomn the arrest of the president
and cashier of the bank for not listing such shares, and for a
decree adjudicating the same not liable to taxation up to the
time of the expiration of the charter of the bank on No-
vember 17, 1904.

The principal grounds alleged and relied upon are -that by
reason of the acceptance of the terms of the act of the general
assembly of Kentucky, passed m 1886, known as the Hewitt
law, an rrevocable contract had been made between the bank
and the State, whereby the former was to pay to the State
taxes at a certamn rate on its stock, surplus and undivided
profits, which, when paid, were to be m full of all other State,
county or municipal taxes, except those levied on the bank’s
real estate. It was averred that complamant had regularly
paid such taxes up to and mcluding those due July 1, 1900.
That the fact that the bank had such 1rrevocable contraet had
been adjudicated and finally determmed by a decision mn the
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Court of Appeals of Kentucky m a litigation wheremn the
State and the ety of Covington and the bank were parties.
The bill further set up that an attempt was bemg made to
compel the complamant to list for taxation its shares of stock
under an act of the State of Kentucky, passed March 21, 1900
(Session Acts 1900, p. 65). The act under which the taxes
were assessed 1s given 1n the margin of the opinion m the case
of Conington v Corington First Natwonal Bank, 185U 8. supra,
and for convemence of reference 1s also mserted 1n the margin
here.! It was also averred n the bill that the act of March 21,

14 An get relating to the taxation of the shares of stock of national banks:

“Whereas, the Supreme Court of the United States has lately decided
that article three (3), chapter one hundred and three (103), of the acts of
eighteen hundred and nmety-one, eighteen hundred and ninety-two, and
eighteen hundred and ninety-three 1s void and of no effect in so far as the
same provides for the taxation of the franchise of national banks, i con-
sequence of which decision there 1s not now and has not been since adoption
of said article in eighteen hundred and ninety-two any adequate mode of
taxing national banks, while state banks are now, and have been ever since
eighteen hundred and nmety-two, taxable for all purposes, State and local;
therefore:

“ Be it enacled by the General Assembly of the Commenwealth of Kentucky:

“Srcron 1. Thut the shares of stock in each national bank of this State
shall be subject to taxation for all state purposes, and shall be subject to
taxation for the purposes of each county, city, town and taxmng district in
which the bank 1s located.

“SEc. 2. For purposes of the taxation provided for by the next preceding
section, it shall be the duty of the president and cashier of the bank to list
the said shares of stock with the assessing officers authorized to assess real
estate for taxation, and the bank shall be and reman liable to the State,
county, city, town and district for the taxes upon said shares of stock.

“Sgc. 3. When any of said shares of stock have not been listed for taxa-
tion for any of said purposes under levy or levies of any year or years since
the adoption of the revenue law of eighteen hundred and nmety-two, it
shall be the duty of the president and cashier to list the same for taxafion
under said levy or levies: Prowded, That where any national bank has here-
tofore, for any year or years, paid taxes upon its franchise as provided
article three (3) of the revenue law of eighteen hundred and mnety-two, said
bank shall be excepted from the operation of this section as to said year or
years: And promded further, That where any national bank has heretofore,
for any year or years, pad state taxes under the Hewitt bill m excess of the
state taxes required by this act for the same year or years, said bank shall
be entitled to eredit by said excess upon its state taxes required by ths act.
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1900, which undertakes to impose taxes for the years 1893 and
following, 1s unconstitutional and void, and operates to dis-
crimnate aganst the complamant, 1n violation of section 5219
of the Revised Statutes of the Umted States. The defendants
having filed a plea to the jurisdiction and a general demurrer
to the bill, upon motion for a temporary mmjunction, attempts
to enforce taxes levied or assessed upon the shares of capital
stock at any time previous to March 21, 1900, were enjoimned.
103 Fed. Rep. 523. ,

December 17, 1900, a decree was entered, but not being final
the writ-of error was dismissed. 185 U 8. supre. After the
case was sent ‘back to the Circwt Court the prior decision n
that court was followed, ard it was further held that the
judgment of the state .court was not a bar to the right to col-
lect, taxes for other years than the year dircetly involved m
the judgment set up, and that as the Hewitt law and its ac-
ceptance. by -the bank had been conclusively held not to con-
stitute an-1rrevoeable contract as to taxes between the State
and the complamant, and as the law was valid as to future
taxation” the injunction could not be granted as to taxes
.assessed under the law of March 21, 1900, after its passage.
A decree was, therefore, entered, dismissing the complamnant’s
bill as to taxes levied after said date, and permitting the former

“Sec. 4. All assessments of shares of stock.contemplated by this act shall
be entered upon the assessor’s hooks, certified and reported by the assessing
officers as assessments of real estate are entered, certified and reported, and
the same shall be certified to the proper collecting officersfor collection as
assessments of real estate are certified for collection of taxes thereon.

“Sec. 5. The assessments of said shares of stock and collection of taxes
thereon, as contemplated by this act, may be enforced as assessments of
real estate and collection of taxes thereon may be enforced.

“8Ec. 6. The purpose of this act 15 to place national banks of this State,
with respect to taxation, upon the same footing as state banks as nearly as
mey be consistently with smid article three (3) of the revenue law and said
decision of the Supreme Court.

“Sgc. 7. Whereas, it 1s i1mportant that state banks and national banks
shonld be taxed equally for all purposes, an emergency exists, and this act
shall take effect and be in force from and after its passage.”

Approved March 21, 1900.



104 OCTOBER TERM. 1904.
Argument for the City of Covington. 198 U. S.

decree enjomming the assessment and levyng of taxes betore.
the passage. of the law to stand. 129 Fed. Rep. 792.

From so much of the decree as enjoned the taxes assessed
prior to March 21, 1900, the city appealed, from so much
thereof as refused the mjunction and dismissed the bill as to
taxes assessed after.that date,-the bank appealed. Both ap-
peals are now before this court.

Mr J H Hazelrgg, with whom Mr F J Hanlon and
Mr Ira Julian were on the brief, for the City of Covington.

The act of March 21, 1900, providing for taxation of shares
of national banks i1s not repugnant to § 5219, Rev Stat
because of its retroactive provision. Kentucky Stat., Ch. 108,
Nat. Bank v Ouwensboro, 173 U S. 664, Board of Councilmen
v Mason & Foard Co., 100 Kentucky, 48, Blackwell- on Tax
Titles, 5th ed., § 324, Kentucky Statutes, §§ 3176-3375, 4020,
4022, 4090, 4241, Constitution of Kentucky, §§170-174,
Scobee v Bean, 22 Ky L.-R. 1076, Chester v Black, 6 L. R. A.
802; Butler v Toledo, 5 Ohio St. 225, Mills v Charleston, 29
Wisconsin, 400; Marion Co. v L. & N R. R. Co., 91 Kentucky,
388, In re Van Antwerp, 56 N. Y 261; L. & N R. R. Co. v
Commonwealth, 1 Bush. 250; Long v Kiende, 27 Hun, 66,
Mattingly v Dast. Columbna, 97U S. 687, Plummer v Marathon
Co., 46 Wisconsin, 104; Florda &c. B. R. v Reynolds, 183
U 8. 471, Cooley on Taxation, 291, 309; Mercantile Nat. Bank
v New York, 121 U. S. 138, Lou. & Jeff Ferry Co. v Com-
monwealth, 22 Ky L. R. 446, Commonwealth v Citizens’ Nat.
Bank and Citizens’ Nat. Bank v Commonwealth, 25 Ky L. R.
2254, London v Hope, 26 Ky L.R.112.

The act m controversy i1s not unconstitutional by reason
of any conflict whatever with section 5219 Rev Stat. Adams
v Nashville, 95 U 8. 22, Bank v Commonwealth, 9 Wall.
362; Nat. Bank v Davenport &c., 123 U 8. 83, Van Slyke
v Wisconsin, 154 U S. 581, First Nat. Bank v Ayres,
160 U S. 660; Aberdeen Bank v Chehalis Co., 166 U. S. 440;
Merchants’ Bank v Pennsylvama, 167 U S. 461, Lander v.
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Mercantile Bank, 186 U S. 458, Hammond v Massachusetts
&c., and Churchill v Utica, 154 U 8. 550; and see 3 Wall. 387,
People v Comnusswoners, 4 Wall, 244,

As to the alleged contract of exemption, the estoppel pro-
posed by the bank should not prevail in this court because the
sdme would not prevail in the courts of Kentucky Section 905,
Rev Stat., Mills v Duryee, 7 Cr. 484, Hampton v McConnell,
3 Wheat. 234, McElmoyle v Cohen, 13 Pet. 326, Christmas v.
Russell, 5 Wall. 290; Thompson v Whitman, 18 Wall. 457,
Phoensz Ins Co. v Tennessee, 161 U’ S. 184, Abrahams v Cosey,
179 U 8. 218, Newport v Commonwealth, 21 Ky L. R. 47,
Metcalf v Watertown, 153 U S. 671, Negley v Henderson, 59
S. W Rep. 19; Bell Co. Coke Co. v.. Pineville, 23 Ky L. R,
933, Cooper v Newell, 173 U 8. 555, Union Planters’ Bank v
Memplas, 111 Fed. Rep. 570; S. C., 189 U 8. 71, Hilton v
Guyot, 159 U 8. 113, Chiwcago & A. R. R. Co. v Wiggns F
Co., 108 U 8,'118, Chase v Curtis,.113 U S. 452; Renaud v.
Abboit, 116 U 8. 227, Embry v Palmer, 107 U 8. 3, New
Orleans v Citizens’ Bank, 167 U S. 371, Freeman on Judg-
ments, § 576, Wills’ Res Judicata, § 531, Deposit Bank v
Frankfort, 191 U 8. 499, Bergman v Bly, 66 Ted. Rep. 40, 43,
Lavin v Emigrant Savnings Bank, 1 Fed. Rep. 641, 650; Shelby
v Gay, 11 Wheat. 367, Green v Neal's Lessees, 6 Pet. 299;
Morley v Lake Shore Ry. Co., 146 U 8. 166, Insurance Com-
pany v Iron Company, 42 Fed. Rep. 376, Railroad Company
v Blossburg, 20 Wall. 137, 143, Bank v Bank, 136 U S, 235,
Lawton v Young, 52 Fed. Rep. 439, Sanford v Roe, 69 Fed.
Rep. 546, Bauserman v Blunt, 147 U S. 647, Thompson v
Sawyer Co., 57 Fed. Rep. 1030; Luther v Borden, 7T How, 1,
Christy v Pidgeon, 4 Wall. 196, Lefingwell v TWarren, 2
Black, 603, Railroad Company v. Trust Company, 82 Fed.
Rep. 124, Hill v Hite, 85 Fed. Rep. 268, Railrond Company
v Reed, 80 Fed. Rep. 234, Riwce v Adler, 71 Fed. Rep. 151,
Hodgson v Burleigh, 4 Fed. Rep. 121, Durden v Malloy,
43 TFed. Rep. 407, Railroad Company v Guest, 84 Fed. Rep.
628, Southerland v Village of Irnst, 86 Fed. Rep. 597,
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Thomas v Burney, 35 Fed. Rep. 115, Talliaferro v Barnett,
47 Arkansas, 359.

Mr Shelley D Rouse and Mr Edmund.F Trabue, with
whom Mr James S. Pirtle, Mr John C Doolan and Mr At-
tila Coz, Jr.,. were on the brief, for First National Bank:

The act of March 21, 1900, so far as 1t 1s retroactive, m-
fringes ‘the Fourteenth Amendment, in taking the property
of the bank and 1its shareholders without due process, and
denymng 1t the equal protection of the law; and so far as it
authorizes the assessment and taxation either previously or
subsequently to March 21, 1900, discriminates agamst na*
tional banks.and their shareholders, and offends § 5219 of
Rev Stat. Commonwealth v Citizens’ Nat. Bk., 25 Ky L. R.
2100, 2254, Scobee v Bean, 109 Kentucky, 526, Baldwin v
Shine, 84 Kentucky, 502, Lexington v Fishback, 109 Ken-
tucky, 170; Frankfort v Fidelity Trust Co., 111 Kentucky, 667,
National Bank v Owensboro, 173 U S. 664, Ferry Co. v Ken-
tucky, 188 U, S. 385, 395, Bellevue v. Peacock, 89 Kentucky,
495, Van Allen v Assessors, 3 Wall. 573, Railroad Co. v Com-
monwealth, 24 Ky- L. R. 2124, Commonwealth v Nute, 24
Ky L. R. 2138, Franklin County Cowrt v L. & N R. R. Co.,
84 Kentucky, 59; Commonwealth v L. & N R. R. Co., 89
Kentucky, 139.

The judgment of the Campbell Cirewt Court, affirmed by
the Kentucky Court.of Appeals, adjudging i the bank’s favor

-an 1rrevocable contract under the “Hewijtt law” exempting

the bank from all taxatior, except by that law mmposed, 1s
res qudicata of that question, and prevents ifs relitigation here.
Owensboro Natwnal Bank case, 173 U S. 648, Bank of. Ken-
tucky v Stone, 88 Fed. Rep. 383, 8. C,, 174 U 8. 799, New
Orleans v Citizens’ Bank, 167 U 8. 371, Sou. Pac. Co.v Uniled
States, 168 U 8. 45, Baldunn v Maryland, 179 U 8. 220,
Newport v Commonwealth, 50 S. W Rep. 845, 8. C.,51 5. W
Rep. 433, Frankjort v Deposit Bank, 111 Kentucky, 950:
S.C, 191 U 8. 499.
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Mg. Justice DAy, after making the foregomng statement,
delivered the opinion of the court.

That the acceptance of the provisions of the so-called Hewitt
law did not constitute an irrevocable contract, releasing the
bank from taxes upon compliance with its terms, has been
settled. Bank Tax Cases, 102 Kentucky, 174, Citwzens’ Sav-
wngs Bank v Owensboro, 173 U S. 636. Reference 1s made to
the various cases leading up to this result-mn Deposit Bank v
Frankfort, 191 U 8. 499, 508. We are, therefore, ‘left upon
this branch of the case to consider the effect of the judgment
of the state court of Kentucky, set up in the complamant’s
bill as an adjudication of the rights of the parties and a final
determination that the acceptance of the Hewitt law had the
effect of a valid contract. When this case 'was before the
Cirewmt Court for the second time, 129 Fed. Rep. 792, Judge
Cochran, after an elaborate review of the Kentucky cases,
reached the conclusion that as the taxes mvolved m the case
m which the adjudication was had were for a different year
" than those mvolved m this suit, the former judgment did not
have the effect of an estoppel between the parties, bemng only
conclusive, under the Kentucky decisions, as to taxes in the’
years mvolved 1n the suit in which the judgment was rendered.
We do not doubt that this 1s the settled law of the Supreme
Court of Kentucky Nor does 1t make any difference, 1t the
view which that court takes of the matter, that the adjudica-
tion as to the right to collect the taxes mvolved the finding
of an exemption by contract, which mecluded not only the taxes
for the years n suit, but all taxes which might be levied under
the authority of the contract. The ground upon which the
court based its decision with reference to the effect of such
adjudication 1s stated 1 the case of City of Newport v Com-~
monwealth, 106 Kentucky, 434, 444, as follows:

“The only question remaining for.decision 1s upon the plea
-of res judicata.

“The plea n this case avers that the subject matter of the
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former swt was 1dentical with that mvolved m this action,
and that the facts were the same m-both actions, except that
the former action attempted to collect a tax for the year 1893,
and the present action was attempting to collect & tax for the
year 1894,

“The authorities seem to hold that when a court of compe-
tent.junisdiction has, upon a proper 1ssue, decidled that a con-
tract, out of which several distinet promises to pay money
arose, ‘has been adjudged mvalid i a suit upon one of those
pronjises, the judgment 1s an estoppel to a suit upon another
proﬁlsqfounded on the same contract. But taxes do not arise
'l out of contract. They are imposed wn wnvitum. The taxpayer

loes not agree to pay, but 18 forced to pay; and the rght to-
litigate the legality of a tax upon all grounds must, of necessity
exist, reghrdless. of former adjudications as to the validity of
a different tax.”

It 1s unnecessary to cite the cases; they will be found mn
Judge Cochran’s opmmon. It 1s sufficient to say that if this
case had been decided 1n the state court m Kentucky the ad-
judication pleaded herem, not mvolving taxes for the same
years as those now m controversy, would not avail as an es-
toppel between the parties. It 1s true ‘that a different rule
prevails in the courts of the United States. The reasons there- )
for were stated 1n an opimion by Mr. Justice White, speaking
for the court, m the case of New Orleans v Cifizens’ Bank, 167
U S. 871, and in cases ansing m a Federal junsdiction the
doctrme theremn announced will doubtless be adhered to. The
learned counsel for the plamtiff m error refer to the decision of
this court mn Deposit Bank v Frankfort, 191 U 8. supra, as
duthonty for the doctrine that where a contract night has been
adjudicated which mvolves an exemption from all taxation
such adjudication will conclude the parties as to the might to
legally tax for other years, although the particular year was
not directly nvolved 1n the smt in which the adjudication was
made. But mn that case the court was dealing with the effect
to be given to a yudgment of a.Federal court m which such
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contract right had been adjudicated, when the Federal judg-
ment was set up m a state court, and m that case it was
recognized, m the opmion of the court as well as in the dis-
senting opinion, that the courts of Kentucky, in giving effect
to the judgments of their own courts, were guided by a differ-
ent rule, and 1n that State an adjudication mnvolving taxes for
one year cannot be pleaded as an estoppel 1n suits involving
taxes for other years. 191 U 8. 514, 524.

The case of Deposit Bank v Frankfort was only concerned
with the éffect to be given to a Federal judgment adjudicating
a contract Tight, when pleaded 1n a state court. We are now
dealing with the weight to be attached to a state judgment
when pleaded as res judicata n a Federal court. That was the
very question decided by -this court in the case of Union &
Planters’ Bank v Memphis, 189 U 8. 71, wheremn it was heéld
that the Federal courts were not required to give to such judg-
ments any greater force or effect than was awarded to them
by the courts.of the State where they were rendered. Upon
this branch of the case the question then 1s, What effect 1s
given m the courts of Kentucky to such pleas of estoppel?
As we have seen, it 1s there settled that the judgment would
not be effectual to protect the alleged contract rights of the
complamant as to the taxes involved for years other than the
one-directly mvolved n the adjudication set up. We, there-
fore, find no error mn the yjudgment of the Circuit Court refusing
an mjunction upon the ground of an estoppel by judgment.

As to the taxes for the years prior to the passage of the act

of March 21, 1900, it 1s drgued by the bank that to give this
retroactive effect to the law will be to deprive 1t and its stock-
holders of their property without due process of law, and will
be m wiolation of section 5219 of the Revised Statutes, pro-
“hibiting discrimination agamst national banks and their stock-
holders. The act of March 21, 1900, as stated i the preamble,
was passed because of a decision of this court holding prior
legislation of the State undertaking to tax the property of
national banks unconstitutional. Quwensboro National Bank v
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Owensboro, 173 U 8. 664. In the Owensboro case 1t was held
that section 5219, Rev Stat., was the measure of the power
of the State to tax national banks, their property or franchises,
which power was confined to the taxing of the stock m the
name of the shareholders and the assessment of the real estate
of the banks, and that taxation under the laws of the State of
Kentucky upon the franchise of the bank was not within the
purview-of the authority conferred by the act of Congress, and
was therefore illegal. Section 5219 of the Revised Statutes
of the Umited States 1s as follows:

“SErc. 5219. Nething heremn shall prevent all the shares
any association-from bemng mcluded m the valuation of the
personal property of the owner or holder of such shares, in
assessing taxes imposed by authonty of the State within which
the association 1s located, but the legislature of each State may
determmne and direct the manner and place of taxmg all the
shares of national banking associations located within the
State, subject only to the two restrictions, that the taxation
shall not be at a greater rate than 1s assessed upon other
moneyed capital m the hands of mndivilual citizens of such
State, and that the shares of any national banking association
owned by non-residents of any State shall be taxed in the city
or town where the bank 1s located, and not elsewhere. Noth-
ing hercin shall be construed to exempt the real property of
associations from cither state, county, or municipal taxes, to
the same cxtent, according to 1ts value, as other real property
1s taxed.”

Under the new taxing law, act of March 21, 1900, 1t 1s de-
clared to be the purpose to require the bank to return the shares
of stock for the years prior to 1900, and since the adoption of
the revenue law of 1892, with the privileges and deductions
stated m section 3 of the act. Notwithstanding the prior
revenue law had been held mvalid, and there was no statute
specifically taxing these shares of national bank stock on the
statute books of Kentucky, prior to the passage of the act of
March 21, 1900, the Supreme Court of Kentucky, in the case of
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Scobee v Bean, 109 Kentucky, 526, has' held that there was
ample statute law in that State for the taxing of shares in na-
tional banks under the laws of that State providing for the tax-
ation of real and personal property of every kind, and that the
provision that the mdividual shareholder in a.corporation shall
not be requred to list his property therein so long as the corpo-
ration pays the taxes on 1its property of every kind, impliedly
requires the mdividual to list his shares and pay the tax m the-
absence of the return required by law of the corporation. In
that case the court held that there was nothing 1n 1ts decisions
running counter to section 5219. These views were further
enforced m Commonwealth v Citizens’ National Bank, 80 S. W
Rep. 158, Town of London v Hope, 80 S. W Rep. 817, Citwzens’
National Bank of Lebanon v Commonwealth, 25 Ky L. R. 2254,
Following the state court in the mterpretation of its own stat-
utes, it may, be said that, as to shareholders residing mm Ken-
tucky and over whom the State has jurisdiction, the Supreme
Court of that State has construed 1ts statutes as requiring
shareholders 1n national banks for the years 1893 to 1900,
mclusive, to return their shares for taxation, and if they did not
make the return the duty was required of the corporation. In
this view of the law 1t may be that, as to local shareholders,
the act of March 21, 1900, as held by the Supreme Court of
Kentucky, created no new right of taxation, but gave simply
a new remedy, which by the law, 1s operative to enforce pre-
existing obligations. It may be admitted that section 5219
pernuts the State to require the bank to pay the tax for the
shareholders. National Bank v Commonwealth, 9 Wall. 353;
Van Slyke v Waisconsin, 154 U 8. 581, Aberdeen ‘Bank v.
Chehalis Couynty, 166 U S. 440.

But there 1snothing m the general statutes of Kentucky be-
fore the act of March 21, 1900, specifically requiring national
banks to return shares of stock n the corporation when such
situs of shares of ‘foreign-held stock mn an incorporated com-
pany, m the absence of legislation imposing a duty upon the
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company to return the stock within the State as the agent of
the owner,-1s at the domicile of the owner. Cooley on Taxa-
tion, 16. It 1s true that theState may require 1ts own corpora-
tions to return the foreign-held shares for the owner for the
purposes of taxation.. Corry v The Mayor and Council of
Baltumore, 196 U. S. 466. Section 5219, Rev Stat., authorizes
the State to tax all the shares of a national banking associa-
tion, mecluding those owned by non-residents, as well as those
owned 1n .the State, n the city or town where the bank is
located, but this section does not itself 1mpose the tax; it 1s
authonity for state legislation to thus tax national bank share-
holders. And this statute 1s express authority to the ‘State by
appropriate legislation to make the bank the agent of the
shareholders for the purpose of returning the shares and pay-
‘ing the taxes thereon.

. In Commonwealth v. Citizens' Natwonal Bank, 80 S. W Rep.
158, the Kentucky Court of Appeals seems to. have held that
a national -bank might be required, under § 4241, Kentucky
Statutes of 1903, to return the shares held m it for the years
1893 to 1900, inclusive, as omitted property In that case it
15 said. “It was held under the previous.statute that the shares
of stock 1 national banks might be assessed to the shareholder
by the assessor, and should be given’in by the shareholder
the list of s personal property Scobee v Bean; 109 Ken-
tucky, 526, S. C., 59 S. W Rep. 860. The act of March 21,
1900, did not, therefore, make that taxable which was not
taxable before, but sumply provided another mode for -the
assessnient of the shares of stock and the payment of the faxes.
If'was the duty of the assessor to make the assessment. It was
also*the duty of the president and cashier of the bank to list
the shares of stock with the assessor; but when the assessment
was not made the property was simply omitted from the tax
list, and the sheriff 1s authorized by section 4241, Ky Stat.,
1903, to wnstitute the proceeding to have any omitted property
assessecl.” And the court further held the bank liable for the
penalty imposed for not listing taxable property The ground
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upon which this judgment rests 1s that shareholders were
bound to return the shares mn the years from 1893 to 1900
under the then existing state law, and the act of 1900 made the
bank the agent of the shareholders and did not require a new
duty, hut only 1nposed the duty upon the agent as a means of
making effectual the former obligation of the shareholders.
None of the Kentucky cases deals with the effect of the re-
quirement under the act of 1900, that the bank return the
shares of stock held by foreign stockholders; who clearly were
not required under the previous laws of that State to return
shares of stock when neither the shares nor the owners were.
within the State.

Section 5219 requires that a State.in taxing national banks
shall be subject to the restriction that the taxation shall not.
be at a greater.rate than 1s assessed upon other eapital mn the-
hands of the individual citizen Neither this section nor sec-
tion 5210 of the Revised Statutes, requiring a list of the share-
holders to be kept by the bank, has the effect to levy taxes.
It 1s a limitation upon the right of the State, and the State
must not discrimmate aganst national banks by the use of
methods of taxation differing from those in use in taxing other
moneyed capital 1 the hands of mdividual eitizens.

It 1s averred m the amended bill, and the answer having
been stricken from the files and the case submitted upon the
plea to the jurisdiction and gencral demurrer, it must be taken
as true ‘‘that during sawd years [1893 to 1900] many of its
sharcholders were non-residents of the State of Kentucky,
who, n many mstances, have sold and transferred their shares
of stock during saul time.”

The statutes of the State of Kentucky, which have been
construed by the Supreme Court of that State in the cases eited,
to require the payment of taxes by -the shareholders or hy the
bank for its shareholders, can have reference only tc share-
holders within the jurisdiction of the State. Whether “the
system operates as a-disermmnation agamnst national banks
within the prohibition of section 5219, involving, as it does, a
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right of Federal creation must be ultimately determined m this
court. The act of March 21, 1900, imposes upon the bank a
liability for taxes assessed upon its shareholders, whether
withm or without the State. This lability did not exist before
the passage of the act, and m Commonwealth v Citizens’ Na-
tonal Bank, supra, the Court of Appeals of Kentucky held that
the statutes of the State made the bank liable for a penalty
of twenty per cent for the years 1893 to 1900, mclusive. It
seems to us that to permit the statute to require the bank to
return the shares of such foreign-held stock, and be subjected
to a penalty m addition, 1s imposing upon national banks a
burden not borne by other moneyed capital within the State.
In support of the equivalency of taxation, which 1t 1s the pur-
pose of section 5219 to requure, this court said, in Qwensboro
Natwnal Bank v Owensboro, 173 U 8. 664, 676 ‘‘The alleged
equivalency, 1n order to be of any cogency, must of necessity
contamn two distinet and essential elements—equivalency m
law and equivalency in fact.”

Without considering the question of constitutional power
to tax non-resident shareholders by means of this retroactive
law, it seems to us that in 1mposmg upon the bank the liability
for the past years, for taxes and penalty, upon stock held
without the State, and which before the taking effect of the
act under consideration it was not required to return, there
has been mmposed upon national banks i this retroactive
feature of the law a burden not borne by other moneyed capital
. the State. This law makes a bank liable for taxes upon
property beyond the jurisdiction of the State, not required
to be returned by the bank as agent for the shareholders, by
a statute passed m pursuance of the authority delegated mn
§ 5219, thus 1mposmng a burden not borne by other moneyed
capital within the State.

We think the Circuit Court was right m that part of the
decree which enjoined the collection of taxes agamst the bank
for the years 1893 to 1900, mclusive.

As to the alleged diserimmnation agamst shareholders m
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national banks because the assessment of the property of state
banks 1s upon the francluse and not upon the shares of stock,
there 1s nothing m the bill to show that tlus difference
method operates to diserimmnate agamnst national bank share-
holders by assessing their property at higher rates than are
mmposed upon capital invested m state banks. And as to the
deduction of the value of real estate and other deductions
allowed to state banks, the Supreme Court of Kentucky has
held that all deductions allowed to state banks must be allowed
in like manner m assessing the property of shareholders
national banks. Commonwealth v Citizens’ Bank, 80 S. W
Rep. 158. Nor does the allegation that m cities of the first,
second and third class state banks are assessed upon their
shares for ity taxation, but upon their franchises and property
for state and county taxation, i the absence of averments of
fact showmg that thereby a heawvier burden of. taxation 1s
unposed upon national than state banks in such cities, warrant
judicial nterference for the protection of shareholders in
national banks. Davenport Bank v Davenport Board of Equal-
wzalon; 123 U 8. 83.

Judgment affirmed.

BONIN ». GULF COMPANY

ERROR TO THE CIRCUIT COURT OF APPEALS FOR THE FIFTH
CIRCUIT.

No. 50. Argued Marceh 16, 1905.~Decwded April 24, 1905,

Tn an action of ejectment plamtiff pitched lus claun solely on a patent from
the United States; defendant removed the action to the Circuit Court
on the ground of diverse citizenship and obtained a verdiet and judg-
ment on the plea of prescription after nonsuit on plea of res judicata;
the judgment was affirmed by the Circuit Court of Appeals. Held, that
the judgment was final and the writ of error must be dismissed. The
junisdiction of the Circuit Court rested solely on diverse citizenship, the
assertion of title under patent from the Uhnited States presented no ques-



